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SECTION 4(6), AND/OR
UNIFORM LIMITED OFFERING EXEM

Name of Offering (Q check if this is an amendment and name has changed, and indicate change.)
Issuance of Common Stock in connection with Plan of Reorganization of Gardenburger, Inc.,

Filing Under (Check box(es) that apply: Rule 504 O Rule 505 O Rule 506 1 Section 4@,,5 ﬁg Iég

Type of Filing: New Filing O Amendment T Py :C)\L..D
A. BASIC IDENTIFICATION DATA

1. Enter the information requested about the issuer LUU\J é’ ﬂ KZ qw

Name of Issuer (Q check if this is an amendment and name has changed, and indicate change.)

oW
Wholesome & Hearty Foods Company, a Delaware corporation, formeriy known as Gardenburger, Inc., an Oregon corporatio g 'V“b@)m

Address of Executive Offices (Number and Street, City, State, Zip Code) | Telephone Number Ir% ”’QaLCode
15615 Alton Parkway, Suite 350, Irving, California 92618 {949) 255-2000

Address of Executive Offices (Number and Street, City, State, Zip Code) | Telephone Number (Including Area Code:
(if different from Executive Offices)

Brief Description of Business

Issuer is one of the leading producers and marketers of meat alternative products. The Gardenburger® product line is a national brand in the retail
grocery, food service, club store and natural foods channels of distribution and features core burger offerings (such as the Original Gardenburger®
veggie burger), soy burgers (such as the Gardenburger Flame Grilled burger), innovative non-burger items (such as Gardenburger Riblets) and

convenient new products (such as Gardenburger Meals and Wraps). 5
? IMDRTRR=™
UJU“U@CLSSE“
Type of Business Organization P
corporation QU limited partnership, already formed Q other (please specify): e%/u\l 2 7 2o5s
QO business trust Q fimited partnership, to be formed s e
- - — TV OUN

Actual or Estimated Date of Incorporation or Organization: Month Year

v ‘ Actual O estmatedFINANCIAL
Jurisdiction of Incorporation or Organization: (Enter two-letter U.S. Postal Service abbreviation for State:

CN for Canada; FN for other foreign jurisdiction) n

GENERAL INSTRUCTIONS

Federal

Who Must Fife: All issuers making an offering of securities in reliance on an exemption under Regulation D or Section 4(6), 17 CFR 230.501 et seq. or 15 U.S.C. 77d(6).
When to File: A notice must be filed no later than 15 days after the first sale of securities in the offering. A notice is deemed filed with the U.S. Securities and Exchange

Commission (SEC) on the earlier of the date it is received by the SEC at the address given below or, if received at that address after the date on which it is due, on the date it
was mailed by United States registered or certified mail to that address.

Where to File: U.S. Securities and Exchange Commission, 450 Fifth Street, N.W., Washington, D.C. 20549.
Copies Required: Five (5) copies of this notice must be filed with the SEC, one of which must be manually signed. Any copies not manually signed
must be photocopies of the manually signed copy or bear typed or printed signatures.
Information Required: A new filing must contain all information requested. Amendments need only report the name of the issuer and offering, any
changes thereto, the information requested in Part C, and any material changes from the information previously supplied in Parts A and B. Part E and
the Appendix need not be filed with the SEC.
Filing Fee: There is no federal filing fee.
State:
This notice shall be used to indicate reliance on the Uniform Limited Offering Exemption (ULOE) for sales of securities in those states that have adopted
ULOE and that have adopted this form. Issuers relying on ULOE must file a separate notice with the Securities Administrator in each state where sales
are to be, or have been made. If a state requires the payment of a fee as a precondition to the claim for the exemption, a fee in the proper amount shall
accompany this form. This notice shall be filed in the appropriate states in accordance with state law. The Appendix to the naotice constitutes a part of
this notice and must be completed.

ATTENTION

Failure to file notice in the appropriate states will not result in a loss of the federal exemption. Conversely,
failure to file the appropriate federal notice will not result in a loss of an available state exemption unless
such exemption is predicated on the filing of a federal notice.

Potential persons who are to respond to the collection of information contained in this form
are not required to respond unless the form displays a currently valid OMB control number. SEC 1972 (2-99)




A. BASIC IDENTIFICATION DATA

2. Enter the information requested for the following:
e Each promoter of the issuer, if the issuer has been organized within the past five years.

# Each beneficial owner having the power to vote or dispose, or direct the vote or disposition of, 10% or more of a class of equity securities of the issuer.
e Each executive officer and director of corporate issuers and of corporate general and managing partners of partnership issuers; and
e Each general and managing partner of partnership issuers.

Check Box(es) that Apply: Q) Promoter Q) Beneficial Owner O Executive Officer Director O General and/or
Managing Partner

Full Name (Last name first, if individual)
Robert E. Fowler, IlI

Business or Residence Address  (Number and Street, City, State, Zip Code)
15615 Alton Parkway, Suite 350, Irvine, California 92618

Check Box(es) that Apply: QPromoter  ( Beneficial Owner Executive Officer Director U General and/or
Managing Partner

Full Name (Last name first, if individual)
Scott C. Wallace

Business or Residence Address  (Number and Street, City, State, Zip Code)
15615 Alton Parkway, Suite 350, Irvine, California 92618

Check Box{es) that Apply: O Promoter O Beneficial Owner Executive Officer (] Director O General and/or
‘ Managing Partner

Full Name (Last name first, if individual)
Robert Dixon

Business or Residence Address  (Number and Street, City, State, Zip Code)
15615 Alton Parkway, Suite 350, lrvine, California 92618

Check Box(es) that Apply: QO Promoter O Beneficial Owner Executive Officer Q) Director O General and/or
Managing Partner

Full Name (Last name first, if individual)
Melanie Flaherty

Business or Residence Address  (Number and Street, City, State, Zip Code)
15615 Alton Parkway, Suite 350, Irvine, California 92618

Check Box(es) that Apply: O Promoter O Beneficial Owner Executive Officer [ Director O General and/or
Managing Partner

Full Name (Last name first, if individual)
Richard Werblin

Business or Residence Address  (Number and Street, City, State, Zip Code)
15615 Alton Parkway, Suite 350, Irvine, California 92618

Check Box(es) that Apply: 3 Promoter 3 Beneficial Owner Executive Officer (O Director Q General and/or
Managing Partner

Full Name (Last name first, if individual}
David Samuelson

Business or Residence Address  (Number and Street, City, State, Zip Code)
15615 Alton Parkway, Suite 350, irvine, California 92618

Check Box(es) that Apply: O Promoter O Beneficial Owner O Executive Officer O Director (] General andfor
Managing Partner

Full Name (Last name first, if individual)

Business or Residence Address  (Number and Street, City, State, Zip Code)

(Use blank sheet, or copy and use additional copies of this sheet, as necessary.)

[JMP\FRM\474729.1] . SEC 1972 (2/89)9




B. INFORMATION ABOUT OFFERING

1. Has the issuer sold, or does the issuer intend to sell, to non-accredited investors in this offering? vvcovvveee e, Ycels
Answer also in Appendix, Column 2, if filing under ULOE.
2. What is the minimum investment that will be accepted from any individual? ..........ccccovieeiiii e $ N/A
. . . . ) Yes No
?
3. Does the offering pe@ut joint ownership of @ SINGIE UNIE? ....cooiiiiii et a
4. Enter the information requested for each person who has been or will be paid or given, directly or indirectly, any
commission or similar remuneration for solicitation of purchasers in connection with sales of securities in the offering. If
a person to be listed is an associated person or agent of a broker or dealer registered with the SEC and/or with a state
or states, list the name of the broker or dealer. {f more than five (5) persons to be listed are associated persons of such
a broker or dealer, you may set forth the information for that broker or dealer only ...........ccccccoooiiiiiiiniciiniiie
Full Name (Last name first, if individual)
None
Business or Residence Address  (Number and Street, City, State, Zip Code)
Name of Associated Broker or Dealer
N/A
States in Which Person Listed Has Solicited or Intends to Solicit Purchasers
(Check “All States” or check INAIVIAUE! SEAIES) ........coiiiiiiiie et s ra e ae e e e et e s eebeseeattraeessabeessrbaeesaaeesaae Q All States
[AL] [AK] [AZ] [AR] [CA] [CO] [CT] [DE] [DC] [FL] [GA] (HI] (0]
(i) [IN] [IA] [KS) [KY] [LA] [ME] (MD] [MA] [Mi] [MN] (MS] MO]
[MT] [NE] (NV] {NH] (NJ] (NM] (NY] (NC] (NDJ] [OH] [OK] (OR] [PA]
R1] [SC] [SO] [TN] (Tx um [VT] [VA] [WA] Wv] Wi fwy) [PR]
Full Name (Last name first, if individual)
Business or Residence Address  (Number and Street, City, State, Zip Code)
Name of Associated Broker or Dealer
States in Which Person Listed Has Solicited or Intends to Solicit Purchasers
(Check “All States” or Check iNAIVIAUAI SEAIES) ......c.iiviiiiiiiriie et re et e ettt e e e sttt e e s srbeeeaannseeeeabesesssrnssesanes QO All States
[AL] [AK] [AZ] [AR] [CA] [CO] [CT] [DE] [DC] [FL] [GA] (H1 (0}
(L [IN] [1A] [KS] [KY] [LA] [ME] (MD] [MA] M1 [MN] [MS] [MO]
(MT] [NE] [NV] [NH] (NJ] [(NM] (NY] (NC] {NO] [OH] [OK] (OR] [PA]
[RI] (SC] [SD] [TN] TX] [UT] VT] [VA] [WA] (WV] (Wi] WY] [PR]
Full Name (Last name first, if individual)
Business or Residence Address  (Number and Street, City, State, Zip Code)
Name of Associated Broker or Dealer
States in Which Person Listed Has Solicited or Intends to Solicit Purchasers
(Check “All States” or check INAIVIAUAI STAES) .......ccciiiiiriicer et e e s ree et e e st s eateesseeenbe e e resnranreas O Al States
[AL] [AK] [AZ] [AR] [CA] (COl [CT] [DE] (DC] [FL] [GA] (H1] (D]
[tL] [IN] [1A] [KS] [KY] [LA] [ME] [MD] [MA] [MI] [MN] [MS] [MO]
[MT] [NE] [NV] [NH] (NJ] (NM] [NY] INC] (ND] [CH] [OK] [OR] [PA]
[R]] [SC] [SD] [TN] [TX] (UT] (VT) [VA] (WA] (Wv] wij WY] [PR]

(Use blank sheet, or copy and use additional copies of this sheet, as necessary.)

[JMP\FRM\474729.1]
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C. OFFERING PRICE, NUMBER OF INVESTORS, EXPENSES AND USE OF PROCEEDS

1. Enterthe aggregate offering price of securities included in this offering and the total amount
already sold. Enter “0” if answer is “none” or “zerg.” If the transaction is an exchange
offering, check the box and indicate in the columns below the amounts of the securities
offered for exchange and already exchanged. {See attached statement concerning

issuance).
Aggregate Amount
Type of Security Offering Price Already Sold
7= ) S SO TR $___ 0 $ 0
EEQUITY ©evieeeniiteteeteiestee e ettt e ts et et et bt b et essen s e e et et e et et eseetea bR eE e RnE et saessebenn s bt eatanee $ $
O Common
Convertible Securities (including warrants) $ $ 0
Parinership Interests .........ccoocoiiiiiiiiciiiecciee $ $
Other (specify $ $
L] - O OTOUSEOPSOU PR PUTUPRUUP $ $
Answer also in Appendix, Column 3, if filing under ULOE.
2. Enter the number of accredited and non-accredited investors who have purchased
securities in this offering and the aggregate dollar amounts of their purchases. For
offerings under Rule 504, indicate the number of persons who have purchased securities
and the aggregate dollar amount of their purchases on the total lines. Enter “0” if answer is
“none” or “zero.” (See attached statement concerning issuance).
Aggregate
Number Dollar Amount
. Investors of Purchases
ACCTEdited INVESIONS .....oieiiiiee et eae s e e e sae e eta e e rbenassesneeseaais 6 $
Non-accredited Investors $

Total (for filings under Rule 504 0nlY) ....c..oovriiiiinicnninresere e ‘ 6 $ 0
Answer also in Appendix, Column 4, if filing under ULOE.

3. [ this filing is for an offering under Rule 504 or 505, enter the information requested for all
securities sold by the issuer, to date, in offerings of the types indicated, in the twelve (12)
months prior to the first sale of securities in this offering. Classify securities by type listed in
Part C — Question 1.

Dollar Amount
Type of offering Type of Security Sold

RUIE BB .ottt ettt st ee e e et e et ete s e ae et eatae s eraeesbeanreeatesesaeeareanres
Regulation A ...
RUIE B04 ...ttt bt ee et e bt sh e st e e R e b et r e s e naere s ereerees Commaoan Stock

4. a. Furnish a statement of all expenses in connection with the issuance and distribution of
the securities in this offering. Exclude amounts relating solely to organization expenses of
the issuer. The information may be given as subject to future contingencies. If the amount
of an expenditure is not known, furnish an estimate and check the box to the left of the

estimate. (See attached statement concerning issuance).

TranSTEr AQENES FEES ..o et ettt b e eh e ete s b et e et e beab e erees st eat e taetaeshe b ereearens a
Printing and ENGIaviNG COSES ..c.oiviiiiiriiiiieri ettt et see s e et s er et sa e s et st es s aaesessaetsseneresaetsseaeeeesaenteaneenenns Q
LEGAI FEES oottt e e e e et e e ebe s ke e ee b b e e e e e e ae e e aateeeee s iateeeaabaeteerbeesertesesatesseatanaaes a
ACCOUNTING FEES ..vviivviiiueiiiiiieersstetetsere et st eae st es et e eees et st s eeae e b ab s e s et es s eeaes s et et e tasnes s emaseseme s ebatseeeee e ermeanenenaereeessteessene a
ENGINEEMANG FBES ...ttt ettt e b e te s st s e sr st e st st s bt s et ams e b e s ae e atees e eesbete e e ebsetatseba b aeresnerensennas a
Sales Commissions (specify finders’ fees SEParately) ......ciovccviieiieiri ettt bttt eoe Q

Other Expenses ([dentify) et e a

& € P B P P H L
o 1o o o o o o o

[JMP\FRM\474729.1] ‘ 40f 6 SEC 1972 (2/99)
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C. OFFERING PRICE, NUMBER OF INVESTORS, EXPENSES AND USE OF PROCEEDS

b. Enter the difference between the aggregate offering price given in response to
Part C — Question 1 and total expenses furnished in response to Part C — Question 4.a. N/A
This difference is the “adjusted gross proceeds to the issuer.” (See attached statement
concerning issuance).
5. Indicate below the amount of the adjusted gross proceeds to the issuer used or proposed to
be used for each of the purposes shown. If the amount for any purpose is not known,
furnish an estimate and check the box to the left of the estimate. The total of the payments N/A
listed must equal the adjusted gross proceeds to the issuer set forth in response to Part C —

Question 4.b above. (See attached statement concerning issuance).

Payments to
Officers,
Directors & Payments to
Affiliates Others
SalAreS NG TEES ..iviiiiiiii ittt et set e et aaean a s 0 a s 0
Purchase of real @State ......ovici i e a s 0 a s 0
Purchase, rental or leasing and installation of machinery and equipment .........cccocccovveniene g 3 0 a s 0
Construction or leasing of plant buildings and facilities .........ccccocceiiiiiiii e d s 0 a 3 0
Acquisition of other businesses (including the value of securities involved in this offering
that may be used in exchange for the assets or securities of another issuer pursuant to a a s 0 a s 0
MErger) .....oovciviieriiiiiiiiineee e
Repayment of indebtedness a 0 g s 0
WOIKING CaPHaI .oe..iieer ettt e raeaesre e e e are e e enen e s [ - 0 d
Other (specify):
a s o QO s 0
Column Totals ....cooovveeivrciiieeen. e bbb a s 0 a s
Total Payments Listed (column totals added) .......oooveeiiviiiiiiiic e a s 0

D. FEDERAL SIGNATURES

The issuer has duly caused this notice to be signed by the undersigned duly authorized person. If this notice is filed under Rule 505, the following
signature constitutes an undertaking by the issuer to furnish to the U.S. Securities and Exchange Commission, upon written request of its staff, the
information furnished by the issuer to any non-accredited investor pursuant to paragraph (b)(2) of Rule 502.

Issuer (Print or Type) Signaty N m Date
Wholesome & Hearty Foods Company éia_——é C . MUJUL/‘ 6/5/06
Name of Signer (Print or Type) Tifle of Signer (Print or Type)
Scott C. Wallace PresidentCEOQ

ATTENTION

Intentional misstatements or omissions of fact constitute federal criminal violations. (See 18 U.S.C. 1001.).

[(JMP\FRM\474729.1] 50f6 SEC 1972 (2/99)




E. STATE SIGNATURE

1. Is any party described in 17 CFR 230.262 presently subject to any of the disqualification provisions of such Yes No
FUIB? ettt et ete ettt sttt b s b b st e et eb e bbb S Atk b s bttt s et eh eSS ae bt e bt et bR s ar At e bt e b enetes bt s enen s eaete et a a N/A
See Appendix, Column 5, for state response.

2. The undersigned issuer hereby undertakes to furnish to any state administrator of any state in which this notice is filed, a notice on Form D (17

CFR 239.500) at such times as required by state law. N/A
3. The undersigned issuer hereby undertakes to furnish to the state administrators, upon written request, information furnished by the issuer to
offerees. N/A

4. The undersigned issuer represents that the issuer is familiar with the conditions that must be satisfied to be entitled to the Uniform Limited Offering
Exemption (ULOE) of the state in which this notice is filed and understands that the issuer claiming the availability of this exemption has the burden
of establishing that these conditions have been satisfied. N/A

The issuer has read this nofification and knows the contents to be true and has duly caused this notice to be signed on its behalf by the undersigned
duly authorized person.

Issuer (Print or Type) Signature Date ‘
Wholesome & Hearty Foods Company é — _E { . w Wm-—g 6/5/06

Name of Signer (Print or Type) /‘ﬁtle of Signer (Print or Type)
Scott C. Wallace President/CEQ
Instruction:

Print the name and title of the signing representative under his signature for the state portion of this form. One copy of every notice on Form D must be
manually signed. Any copies not manually signed must be photocopies of the manually signed copy or bear typed or printed signature.

[UMP\FRM\474729.1] 6of 6 SEC 1972 (2/99)



UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

FORM D

SUPPLEMENTAL DISCLOSURE TO FILING BY
WHOLESOME & HEARTY FOODS COMPANY, A DELAWARE CORPORATION

Gardenburger, Inc., an Oregon corporation, filed a petition (In re: Gardenburger, Inc., as
Debtor)under Chapter 11 of Title 11 of the United States Code (the “Bankruptcy Code’), and
commenced a Chapter 11 case (Case No. SA 05-19539) in the Central District of California,
Santa Ana Division (the “Bankruptcy Court”). The Bankruptcy Court issued that certain Order
Confirming Debtor’s Plan of Reorganization (the “Plan of Reorganization™), a copy of which is
attached hereto.

The Bankruptcy Court approved that certain Plan of Reorganization, pursuant to which
(1) Debtor shall reincorporate in Delaware as “Wholesome & Hearty Foods Company, a
Delaware corporation” (“Issuer”), (2) the Bankruptcy Court shall cancel all of the outstanding
equity of Debtor, (3) Issuer shall issue, in exchange for the existing claims and interests held by
Annex Holdings I, LP in the Debtor, preferred stock and common stock (“Common Stock”) of
Issuer, which issuance is exempt from registration under Section 5 of the Securities Act of 1933
by reason of Section 1145 of the Bankruptcy Code, and (4) in connection with the Management
Equity Plan (as defined in the Plan of Reorganization), Issuer shall issue the following shares of
Common Stock to those members of senior management of Issuer listed below:

Recipient of Common Stock Shares % of Outstanding Shares
Robert E. Fowler, III 1,200 2.00%
Scott C. Wallace 3,900 6.50%
Robert Dixon 1,050 1.75%
Melanie Flaherty 600 1.00%
Richard Werblin ‘ 600 1.00%
David Samuelson 600 1.00%
13.25%

Based on a preliminary valuation provided to Issuer in connection with the Plan of
Reorganization, the fair market value of 1% interest in the Common Stock of issuer is $6,000.
As aresult, the fair market value of the entire issuance hereunder is less than $79,500.00.

The contemplated issuance hereunder was made pursuant to the Plan of Reorganization in
connection with the Bankruptcy Case, and did not involve the exchange of monies or other
consideration from the recipients to Issuer. The shares representing the stock issued pursuant to
the Plan of Reorganization were issued to recipients on June 5, 2006.

[JMP\FRM\474729.1] SEC 1972 (2/99)9
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I Bankruptcy Counsel for Gardenburger, Iné-

ENTERED

. MAR 1|5 2006
David S. Kupetz (CA Bar No. 1250862) _
Email:dkupetz@sulmeyerlaw.com _ T
Mark S. Horoupian (CA Bar No. 175373) SUATSInGT O Surdam
Email:mhoroupian@sulmeyerlaw.com - -
SulmeyerKupetz . FILED

A Professional Corporation

1 333 South Hope Street, Thirty-Fifth Floor
., Los Angeles, California 80071-1406 MAR | 5 2006
. Telephone: 213.626.2311
Facsimile: 213.629.4520

™ -
CCEFETRAL o7 F\I\.'T U" Ll-..r -:.,‘IA
Y aly Trzk

I Debtor and Debtor in Possession X
| UNITED STATES BA_NKRUAPTCY COURT
CENTRAL DISTRICT OF CALIFORNIA, SANTA ANA DIVISION

Inre ' ' Case No. SA 05-19538-J8
GARDENBURGER, INC., an Oregon Chapter 11
corporation, dba GARDENBURGER
AUTHENTIC FOODS COMPANY, ORDER CONFIRMING DEBTOR'S PLAN
b OF REORGANIZATION
ebtor. |

DATE: March 15, 2006
TIME: 11:.00 a.m. .
PLACE. Ronald Reagan Federal Building
and United States Courthouse
"Courtroom 5B
411 West Fourth Street
- Santa Ana, California

Tax Id # 93-0886359

- The Debtor’s Plan of Reorganization (the “Plan”)! filed by Gardenburger,

i; Inc. (the “Debtor”), on February 2, 2008, in accordance with chapter 11 of the Bankruptey

| Code, has been properly transmitted to creditors and equity security holders. The Court
has considered the Pian, the Debtor’s Confcrmanon Hearing Memorandum filed on
March 8, 2006 (the ‘Confurmahon Memorandum") and the exhibits thereto, the

Declaration of Scott C. Wallace submitted in support of the Confirmation Memorandum,

1 Capitalized terms in this Order not defined herein shall be defined as set forth in the Plan,

[DSKiORD\SOA%676.1 3/13/06 (9:30 AM)]
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the Declaration of Robert G. Kennedy in support of the Confirmation Memorandum, the
Debtor’s Disclosure Statement (the “Disclosure Statement”) and other pleadings and
documents on file with this Court relating to the Plan, the Appendix of New Corporate

Documents filed on March 8, 20086, in connection with the hearing on confirmation of the

Plan, the representations of counsel made at the hearing on confirmation of the Plan, and -

“the facts and circumsiances of this case. The Court has determined, after hearing on
proper and appropriate notice, that the requirements for confirmation of the Plan set forth

| in 11 U.S.C. § 1129 have been satisfied a.nd that the Court shaﬂ issue findings of fact and .

1| conclusions of law in connecticn therewith. Based on tﬁe foregoing and good cause

appearing the;efor,

IT IS ORDERED as follows:

1. The Plan is confirmed and all terms and provisions set forth therein
are hereby approved; |

2, A true and correct copy of the Pian is attached hereto as Exhibit 1;

3. The Debtor and the Reorganized Debtor, as the case may be, are
hereby authorized to: (a) enter into the Exit Financing facilities; and (b) take all other
actions necessary or appropriate to enter into, implement and consummate the contracts,
_instruments, releases, leases and other agreements or documents created in connection
r with the Plan and all of the transactions contemplated thereby;

4, The Exit Financing Documentation and the terms and provisions
{ contained therein are hereby approved and the Amended and Restated Credit and

Security Agreement (the "Agreements”) with respect to the WFBC Exit Financing Credit

) Facilities and the GB Exit Credit Facility shall substantially be in the form of Exhibits 5
‘ (WFBC agreement) and 6 (GB agreement), respectively, to the Confirmation
.1 Memorandum, and the Agreements are hereby approved;

5. Notwithstanding énything to the contrary contained in this Order or
;the Plan, the Post-Petition Credit Facilities, and the DIP Finéncing Order, all of the

, claims, rights, obligations, liens, priorities, provisions and protections in favor of the

{DSK\ORD\504676.1 3/13/06 (9:30 AM)) -2-
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Secured Lenders arising in connecticn therewith or related tﬁereto shall extend and
continue in fuli force and effect through the Effective Date;

6. . Upon Confirmation of the Plan, the Reorganized Debtor is authorized
and directed, and the Secured Lenders are authorized, to make all filings and recordings,
necessary to establish and perfect the liens and security interests granted under the Exit
Financing facilities pursuant to applicable provisions of state, Federal or other law
(whether domestic or foreign); |

7. The Reorganized Debtor shall cooperate_ with the Secured Lenders
to make all filings and recordings necessary or appropriate undef applicabie law to
(i) continue or maintain the perfection of such liens, and (ii) give notice of such liens and
security interests to third parties (the “Perfection Documents”), and this Order shall
authorize ea.ch of the respective staté filing offices to accept the Perfection Documents
for filing; '
' 8. On the Confirmation Date, the Reorganized Debtor shall be _revested
with all property that was formerly Property of the Estate free and clear of all Liens,
Claims and interests, except for (i) any and all security interests and Liens granted to
WFBC and GB pursuant to the DIP Financing Crder (which shall remain effective through
the Effective Date), (ii) the security interests and Liens of the Exit Financing facilities
(which shall attach and become effective on the Effective Date), (iii) other permitted Liens
under the Post-Pétition Credit Facilities and (iv) obligations arising under and specifically
set forth in the Plan; | '

9. While the Debtor shall be Reincorporated pursuant to the Plan and
the Reorganized Debtor shall be known as Wholesome & Hearty Foods Company, the
case name and caption in the Debtor’s chapter 11Acase shall not changé; and

10.  As set forth in Section 10.23 of the Plan and in accordance with

| Local Bankruptcy Rule 3020-1, within 120 days following the Confirmation Date, the

Reorganized Debtor shall file an implementation report with the Clerk of the Court setting

forth the status of implementation of the Plan. The initial report shall be sér_ved on the

[DSK\ORD\S04676.1 3/13/06 (9:30 AM)) -3~




L< I ¢ B

~

10
11
12

13

- FAX 213.629.4520

15
16

TEL. 213626.2311

17

LOS ANGELES, CALIFORNIA 90071-1406

SulmeyerKupetz, A Protessional Corporation
333 SOUTH HOPE STREET. THIRTY-FIFTH FLOOR

18
19
20

21

22
23
24
25
26
27
28

sy

14

United States Trusiee, the Debtor’'s 20 largest unsecured creditors, WFBC, GB, Millard,
AmeriCold, and any other parties who have requested special notice. Further reports
shall be filed every 120 days thereafter through the closing of the Case and served on the
same entities, unless otherwise ordered by the Court. Upon Substantial Consummation ‘
of the Plan or as soon thereafter as all matters in the Case hav béen resolved, the |
Reorganized Debtor‘shall file a motion with the Clerk of the CGourt reqﬁesting the entry of

a final decree closing the Case.

DATEDZ | . : .
RAVYS § HON. JAMES.N/BARR
UNITEDSTATHS BANKRUPTCY JUDGE

Presented by:

SulmeyerKupetz ,
A Professional Corporation

. ( ! ) » /
By: ﬂ// 47 ’Z‘fﬂf
" David S. Kupet “—
Bankruptcy Counsel for Gardenburger, Inc.,

Debtor and Debtor in Possession
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Gardenburger. Inc.. debtor and debtor in possession, proposes thé
following plan of reorganizatibn pursuant to chapter 11 of the Bankruptcy Code:
I
DEFINITIONS
For the purposes of this Plan, the following terms shall have the meanings

specified below. Any term used in the Plan that is not defined herein, but that is defined

in the Code or the Bankruptcy Rules shall have the meaning assigned to that term in the

I Bankruptcy Code or the Bankruptcy Rules.

1.1 “Administrative Claim” means any Claim, including but not limited 1o
claims for compensation of professionals made pursuaht to section 330 of the Code, |
entitied td priority treatment under section 507(a)(1) of the Code.

1.2 “Aliowed Administrative Claim” means an Administrative Claim that is
an Allowed Claim.

1.3 -Allowed Claim" means any Claim in the amount and classification
set forth in & proof of claim filed with the Court within the time fixed by the Court, or in the
absence of such filing. as set forth in the Debtor's schedules of liabilities filed in the Case,
unless the Claim was lisied in the schedules as disputed, contingent or unliquidated, in
any event as to which no objection to the aliowance thereof has been interposed within
the applicable period fixed in the Plan or the Confirmation Order, or as to which any such
objection has been determined by‘an order of the Coun providing fer allowance. Multiple
proofs of claim of the same Class filed by a Creditor shall be aggregated and shall
constitute a single Claim. The allowance of Administrative Claims shall be.governed by
the applicable provisions of the Code, .

1.4 “Allowed General Unsecured Claim” means a General Unsecured
Claim that is an Allowed Claim.

1.5  “Allowed Priority Claim™ means a Priority Claim that is an Allowed

Ctaim.

[DSKIPLDS03737 1 1/26/05 {17 20 PM)] -1-
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1.6 "Aliowed Secured Claim” means a Secured Claim that is an Allowed

Claim.

1.7  “Allowed Tax Claim” means a Tax Claim that is an Allowed Claim.

1.8 "AmeriCold” means AmeriCold Logistics, LLC.
1.9 “Annex Holdings'f' means Annex Holdings 1 LP, the current holder of

the Convertible Note.

1.1.0 "Appendix of New Corporate Documents” means the compilat-ion of
documents containing the Bylaws, Cenrtificate of lncbrporation, Shareholder Agreement,
Employment Agreements, and Cbnsulting Agreement filed with the Court as an appendix
in connection with the Plan. |

1.11  "Bankruptcy Rules” means the Federal Rules of Bankruptcy

Procedure and any amendments thereof,

1.12 'Bar Date” means February 16, 2006, the last day for fifing proofs of

;claim against the Debtor as fixed by order of the Court. Notwithstanding the foregoing, in
lthe event that a Creditor asserts that it did not receive notice of the Bar Date and the
Debtor agrees with such an assertion and/or the Court determines that the Creditor did
not have appropriate notice. and the Creditor receives notice of the hearing on
anfirmation of the Plan, in order for the Creditor to preserve any right to assert a Claim
against the Debtor or the Estate, the Credilbr must file a proof of claim with the Coun and
serve a copy of said proof ot claim on bankruptcy counsel for the Debtor no later than |
thirty '(30) days following the Confirmation Date.

1.13 “Business Day” means any day which is not a Saturday, a Sunday,
or a "legal holiday.” és defined in Bankruptcy Rule 9006(a).

1.14 “Bylaws™ means the Reorganized Debtor's amended and restated

bylaws which shall become effective on the EHfective Date of the Plan. The Bylawé are

-1included in the Appendix of New Corporate Documents filed with the Court in connection

¢ with the Plan.

I!
il
1
l
ii [DSKIPLD\503732 1 1/26/06 (12 20 PM1 : -2-

0011




- FAX 2136294520

LOS ANGELES. CALIFORNIA 90071-1406

SulmeyerKupetz. 4 Protess:snal Corporal on
333 SOUTH HOPE STREET. THIRTY-FIFTH FLOOR
TEL 213626 2311

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

1.15 “CapitalSource” means CapitalSource Finance _LLC, as agent and
lender, the holder of a pr_epetition secured claim against the Debtor.

1.16 “Case” means the chapter 11 bankruptcy reorganization case of the
Debtor, designated as Case No. SA 05-19539-JB, pending before‘the Court.

' 1.17 “Cenrtificate of Incorporation” means the Reorganized Debtor's

icenificate of incorporation which shall become effective on the Effective Date of the Plan.
!The Centificate of Incorporation is included in the Appendix of New Corporate Documents
;filed with the Court in connection with the Plan.
: 1.18 "CFO Payment Calculation” means the preduct of: (i} amount equal
éto $204,000; multiplied by (i) the quotient of: (A} 211 (this is the number of days from
January 27, 2005 to August 26. 2005); divided by (B) the number of déys commencing on
January 27, 2005, and ending on the Effective Date. |

1.19 “Claim” means any right to payment, whether or not such right is
reduced to judgmeni, liquidated, unliquidated, fixed, contingent, matured, unmatured,
disputed, undisputed, legal. equiiable, secured or unsecured, as defined in section 101(5)
 of the Code. | |

1

1.20 “Class” means a grouping of Claims or Interests as designated in

| Section V of the Plan.
} 1.21 "Code” means the Bankrubtcy Code, 11 U.S.C. § 101 et seq., and
l ' . .
tany amendments thereof that are applicable in the Case.

'
i

b

P 1
h

t
%.' 1.22 "Committee” means the official committee of unsecured creditors
li appointed in the Case.

, 123 “Common Shareholderé” means the holders of Common Stock of the
: { Debtor. _

i 1.24 *Common Stock” means the Debtor's common stock and any
warrant or right to purchase. sell or subscribe to Common Stock.

:f 1.25 “Confirmation” means the entry of an order by the Court confirming

:é_the Plan at or afler hearing pursuant to section 1128 of the Code.

., [DSKWPLD\S03732.1 1/2G/06 (12 20 PM) -3-
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1.26 “Confirmation Date” means the date of entry of an order of the Court

confirming the Plan.

1.27 “Confirmation Hearing” means the hearing(s) conducted by the Court
with regard to Confirmation of the Plan.

1.28 “Confirmation Order” means the order of the Court confirming
(approving) the Pian.

1.28 “Consuliing Agreement” means the consulfing agreement between
the Reorganized Debtor ahd Robert E. Fowler, Hlit, which goes into effect upon the
| Effective Date of the Plan. The Consulting Agreement is included in the Appendix of New
Corporate Documents filed with the Court in connection with the Plan.

1.30 "Convertible Note” means the Convertible Senior Subordinated
Note, executed by the Debtor, as amended, ‘currently held by Annex Holdings. |

1.31 "Court” means the United States Bankruptcy Court for the Central
District of California, Santa Ana Division, before which the Case is pending or, in the
event such court ceases to exercise jurisdiction over the Case, such court or adjunct or
! unit thereof that exercises jurisdiction over the Case in lieu of the United States
4 Bankruptcy Counl for the Central District of California, Santa Ana Division,

1.32 "Cramdown” means the Court’s Confirmation of the Plan when an
Impaired Class fails to accept the Plan, |

1.33 “Creditor” means an entity with a Ciainﬁ against the Debtor or the
Estate. ‘

1.34 “Cure Amount” means the amount to be paid by the Reorganized
Debtor with respect to the assumption of an executory contract or unexpired lease
pursuant to the Plan and in accordance with section 365 of the Code. The Curé Amount
may be less than the arﬁounl required under section 365 of the Code if the non-Debtor

party to the executory contract or unexpired lease consents to payment of a lesser

L amount.

| 1.35 “Debt” means kiability on a Claim.

| {[DSKPLDS03732 1 1/26:06 (12 26 FM)] -4.
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| 1.36 “Debtor” means Gardenburger, Inc_:., aﬁ Oregon corporation.
1.37 “DIP Financing Order” means the Final Order of the Court approving
the Post-Petition Credit Facilitieé entered on November 16, 2005. |
1.38 "Disbursing Agent” means the Reorganized Debtor.

1.39 ‘"Disclosure Statement” means the Debtor's Disclosure Statement as

: approved by order of the Court entered on January 19, 2006, and as amended thereafter.

1.40 "Disputed Claims" means Claims against the Debtor or the Estate as
tc which an objection has been filed no later than ninety (80) days after the Effective Date

(or such fater date as may be fixed by the Court) and which objection has not been

withdrawn or resolved by the entry of a Final Order.

1.41 "Distribution(s)” means the property (including payments) required by
the Plén to be provided to the holders of Allowed Claims.

1.42 “Effective Date” means the first Business Day date fifteen {15) days
following the Confirmation Date.

1.43 "Employment Agreement(s)” means the employment agreements

|{ with each of the members of Key Management which go into effect upon the Effective

Date of the Plan. The Employment Agreements are included in the Appendix of New
Corborate Documents filed with the Court in cbnhection with the Plan.

1.44 ‘“Estate” means the bankruptcy estate created upon commencement
of the Case pursuant to section 541(a} of the Code.

1.45 “Equity Holder" ar "Equity Interest Holder" means the hoider of an
Equity Interest (Preferred Stock or Common Stock) in the Debtor.

1.46 “Equity Interest” means an equity security interest (Common Stock or
Preferred Stock) in the Debtor and any warrant or right to purchase, sell or subscribe to
an Equily Interest.

1.47 “Equity Interest Related Claim” means any Claim against the Debtor
arising from the purchase or sale of an Equity Interest in the Debtor, or any claim against

the Debtor by an entity that asserts equitable or contractual rights of reimbursement,

1] [DSKWPLD\S03732.1 1/26/06 (12 20 PN} -5-
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1 {| contribution or indemnification arising from such Claim. Equity Interest Related Claims

2 || are limited to Claims that are subordinated under section 510(b) of the Code.

31 1.48 “Exil Financing” means the Post-Petition Credit Facilities, as

4 || amended and restated or otherwise modified pursuant to the Exit Financing

5 || Documentation and any other agreement(s) between the Debtor and the Secured

6 || Lenders and approved by the Confirmation Order, on and following the Effective Date of
7 ||the Plan. The Exit Financing shall be used by the Reorganized Debtor to, among other

| 8 || things, (i) pay in full pbligations under the Post-Petition Credit Facilities, (i) fund its

9 || operations and working capital requirements, (iif) pay Allowed Administrative Claims, and
10 || (iv) meet othe; obligations under the Plan. |

1 | 1.49 “Exit Financing Documentation” means (i) with respect to GB,

12 |} definitive documentation with reSpect to the GB Exit Credit Facility consistent with the GB

13 || Exit Financing Commitment Letter and the GB Proposal Letter and otherwise satisfactory

« FAX 213629.4520

14 |j{to GB, and (ii) with reépect to WFBC. definitive documentation with respect to the WFBC
15 || Exit Financing Credit Facilities consistent with the WFBC Exit Financing Commitment

16 ! Letter and the WFBC Proposal Letter and otherwise satisfactory to WFBC. The Exit

LOS ANGELES. CALIFORNIA 90071-1406

TEL 2136262311

17 |: Financing Documentation shall take the form of amended and restated loan

SulmeyerKupetz, A Professional Corporation
333 SOUTH HOPE STREET. THRIRTY-FIFTH FLOOR

18 || documentation with respect to the Post-Petition Credit Facilities.

19 1.50 “Final Order’ means an order of the Court that has been entered and
20 || either:
21 1.50.1 The time for appeal from such entered order has expired

22 {| with no appeal having been filed timely; or | _
23 ' 1.50.2 Any appeal that had been filed timely has been dismissed

24 || or otherwise finally determined.

25 151 "Gardenburger” means the Debtor, Gardenburger, Inc., an Oregon
26 || corporation. '
27 i

28
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1.52 “"General Unsecured Claims” means all Unsecured Claims against
the Debtor, except for Administrative Claims and Tax Claims (if any) and except for
Ctaims that are included in Class 1 or Class 3 under the Plan.

1.53 -“Generat Unsecured Creditors” means the holders of Generat

Unsecured Claims.

1.54 "GB" means GB Retail Funding, LLC, the provider of the GB DIP
Term Loan to thé Debtor and, subject to the satisfaction of the GB Exit Financing
Conditions Precedent, the provider of the GB Exit Credit Facility to the Reorganized
Debtor.

1.565 "GB DIP Term Loan" means the single-advance term loan extended

110 the Debtor by GB and approved by the Court pursuant to a Final Order entered on
 November 16, 2005, |
1.56 "GB Exit Credit Facility” means the credit facility to be provided by
:;GB to the Reorganized Debtor upon the Effective Date of the Plan and subject to
| satisfaction of the GB Exit Financing Conditions Precedent. including execution and
delivery of the Exit Financing Documentation. The terms of the GB Exit Credit Facility
shall be substantially similar to the GB DIP Term Loan as modified by the GB Exit
Financing Commitment Letter. |
1.57 GB Exit Financing Commitment Letter” means the agreement
between the Debtor and GB entered in connection with the closing of the GB DIP Term
Ldan setting forth the terms and conditions of the GB Exit Credit Facility. The GB Exit
Finanbing Commitment Letter is attached as Exhibit 5 to the Disclosure Statement.
~ 1.58 "GB Exit Financing Conditions Precedent” are as follows:
1.58.1  The simultaneous closing of the WFBC Exit
Financing Credit Facilities to refinance the WFBC DIP Credit Facilities, which exit
financing shall be on terms acceptable to GB in its reasonablé diséretion; }
1582  Satisfaction of each of the terms and conditions set

forth in the GB Exit Financing Commitment Letter;

[DSKPLD 503732 1 1/26/06 (12.20 PMi) -7-
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1 1583  Filing of a UCC-1 financing statement on behalf of
2 GB at the office of the Delaware Secretary of State in connection with the
3 Reorganized ‘Deb.tor's reincorperation in the State of D‘elaware;
4 1584  Under the WFBC Exit Financing Credit Facilities, the
5 Reorganized Debtor shall have minimum availability on the fu nding date of the
6 WFBC Revolving Exit Credit Facility of $2,000,000 after (i) rolling over the
7 outstanding line of credit balance from the WFBC Revolving DIP Credit Facility, (ii)
8 reserving for all applicable availability reserves, (i) reserving for any trade
9 payables that are thirty (30) days past their due date in the ordinary course of
« 10 business, (iv) paying all Court approved Administrative Claims including bui not
§ §.§ o 11 limited to any accrued and unpaid Administrative Claims or Priority Claims which
ggég 12 | are to be paid cash on the Effective Date, or, if disputed, unliquidated, or
g%g § 13 contingent, when allowed, and (v) paying all Court approved professional fees;
5 E§ “_‘ 14 1.58.5  Satisfaction of each of the terms and conditions set
gg §§ 15 forth in the GB Proposal Letter (as amended by the GB Exit Financing
gg%g .16 - Cmﬂmnmemleﬂen: |
ie; §§ E 17 | - 1.58.6 The negotiation, execution, and delivery of definitive
? g 18 documentation with respect to the GB Exit Credit Facility consistent with the GB
19 Exit Financing Commitment Letter and the GB Proposal Letter and otherwise
201% s&SﬁﬁowtoGB.mHSSMedSuabm
21 !E - 1.68.7  GB's timely receipt, at least thirty (30) days pfior to
22 : the scheduled hearing on the confirmation of the Plan, and review and approval, in
23 :r! GB's sole discretion. of balance sheet, ihcome statement, and cash flow |
24 :l[ statement projections for the Recrganized Debtor's operations for the ,iniﬁal.twelve
25 {12) months after the Eﬁectivé Date of the Plan, prepared on a monthly basis and
26 inpluding an availability roll-forward. GB will utilize these projections o establish,
27 in its discretion, the financial covenants for initial twelve months of the GB Exit -
28 Credit Facility: ‘
[DSKPLOISO3732 1 1126106 (12 20 M| .8
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1.58.8  That there shall not have occurred, in the
reasonable opinion of GB, any material adverse change in the business, assets,
liabilities (actual or contingent). operations, financial condition or prospects of the
Debtor; and

1.58.9  That (i) all written information, other than Projections
(as defined bélow), which has been or is hereafter made avaitable to GB by the
Debtor or any of its representatives in connection with the transactio.ns
contemplated hereby (the *Information”) is and vwiil bg complete and correct in all
material respects and does not and will not contain any untrue statement of a
material fact or omit to state a material fact necessary to make the statements
contained thérein not misleading in light of the circumstances in which the
Information was provided and (i) all financial projections concerning the Debtor or‘
the Reorganized Debtor that have been or are hereafter made available to GB by -
the Debtor or any of its representatives (the "Projections”) have been prepared in
good faith based upon reasonable assumptions.

1.59 “GB Proposal Letter” means the proposal letter dated September 1,

.+ 2005, with respect to the GB DIP Term Loan and the GB Exit Credit Facility, attached as

| Exhibit 3 to the Disclosure Statement.

1.60 “Impaired” shall have the meaning provided in section 1124 of. the '
Code. |

1.61 “Key Management” means Scott C. Wallace, Robert Dixon, Melanie
Flaherty, Richard D. Werblin and David W Samuelson, and such other individuals, if any,

who may be designated as such by the Deblor in notice(s) filed with the Court prior to the

| Confirmation Hearing.

1.62 "Lien” has the meaning provided by section 101(37) of the Code.

1.63 “"Management Equity Plan” means the plan under which the

.' members of Key Managemeht shall receive New Common Stock as of the Effective Date
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of the Plan. The terms of the Management Equity Plan are set forth in the Plan and the
Shareholder Agreement.

1.64 “Maturity Date” means November 22, 2008, the date on which the
Exit Financing matures and all obligétibns thereunder become due and owing.

1.65 “Millard” means Millard Refrigerated Services; Inc.

1.66 “"New Equity Holder(s)” means the Persons to whom the New Equity

“Interests will be issued pursuant to the Plan. The New Equily Holders are Annex
f Holdings, Robert E. Fowler, Iti, Scott C. Wallace, Robert Dixon, Melanie 'Flaherty,

."Richard D. Werblin and David W. Samuelson, and any other Persons designated as Key

Management pursuant to the Plan.
1.67 “New Common Stock” means the common stock in Reorganized
Gardenburger to be issued pursuant to the Plan. ‘
1.68 “New Corporate Documents” means‘ the Certificate of Incorporation,‘
Bylaws, Shareholder Agreement, Employment Agreements and Consulting Agreement.
"The New Corporate Documents are contained in the Appendix of New Corporate
Documents filed with the Court in connection with the Plan.
| 169 “New Eqﬁity" or "“New Equity Interests” means the New Preferred
Stock and the New Commaon Stock in Reorganized Gardeﬁburger lo be issued pursuant
to the Plan.
1.70 "New Equity Holders" means the Persons to whom New Common
Stpck and/or New Preferred Stock will be issued pu'rsuam to the Plan.

1.71 “New Preferred Stock” means the. Series A Preferred Stock in the

Reorganized Debtor to be issued pursuant to the Plan,

1.72  “Person” means any individual, corporation, general pantnership,
‘limited partnership. limited liability company, association. joihl stock company, joint
venture, estate, trust, government or political subdivision, governmentat unit, official

icommmee appointed by the United States Trustee, unofficial committee of creditors, or
!

:1any other entity.

(DSKPLDIS03732 1 1/26/06 112 20 PMi} -10-
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1.73 “Petition Date” means October 14, 2005, the date on which the
Debtor filed its éhapter 11 petition with the Clerk of the Courl.

1.74 "Plan” means this Debtor's Plan of Reorganization in its present form
or as it may be amended. modified or supplemented.

1.75 "Posi-Petition Credit Facilities™ means the WFBC DIP Credit

Facilities and the GB DIP Term Loan approved by the Court pursuant to a Final Order
entered on November 16. 2005. ’
H | 1.76 ‘Preferred Shareholders” means the holders of Preferred Stock in -
| the Debtor.

1.77 “Preferred Stock” means the Debtor's issued and outstanding Series-
C Convertible Preferred Stock and Series D Convertible Preferred Stock and any warrant
or right to purchase. sell or subscribe to Preferred Stock.

1.78 “Priority Claim” means any claim entitled to priority treatment
pursuant to section 507 of the Code, except for Administrative Claims and Tax Claims.

1.79 *“Propenrty of the Estate” has 1hé meaning proVided by section 541 of
the Code. | o

1.80 "Reincorporated” means a corporate reorganization done for the

;| purpose of changing the state of incorporation of the Debtor, pursuant to which the

: Debtor, organized under the laws of the State of Oregon, establishes a new corporation
!organized under the laws of the State of Delaware, and the Debtor is then merged into
the new corp'ora!ion under the applicable merger statutes of the states concerned, with '
the surviving corporation being the new corporation under the laws of the State 61'

|| Delaware and having the corporate name Wholesome & Hearty Foods Company.

- 1.81 "Reorganized Debtor" means the Debtor on and following the

Confirmation Date. The Reorganized Debtor shall be Reincorporated. The corporate

name of the Reorganized Debtor shall be changed te Wholesome & Hearty Foods

i Company.

1.82 “Reorgariized Gardenburger” means the Reorganized Debtor.

| (DSKWPLOW03732 1 1726106 (12 20 P -11-
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1.83 *“Secured Claim" means a Claim that is secured by a Lien on
Property of the Estate.

1.84 "Secured Creditor" means an entity with a Secured Claim against the
Debtor.

1.85 "Secured Lenders” means WFBC and GB.

1.86 “Shareholder Agreément“ means the Reorganized Debtor's

Shareholder Agreement which shall become effective on the Effective Date of the Plan.
%'The Shareholdér Agreement is included in the Appendix of New Corporate Documents
filed with the Court in connection with the Plan. N

. 4.87 “Substantial Consummation” hés the meaning provided in section

- 1101(2) of the Code.

!

' 1.88 “Tax Claim” means a Claim entitled to p'riority trealment pursuant to
sec’tidn 507(a)(8) of the Code. | ,
1.89 “Unclaimed Property” means any Distributions which are unclaimed
180 days following the date of distribution. Unclaimed Property shall include (a) checks

\; {and the funds represented 1hefeby] which have been returned as undeliverable without a
proper forwarding address. (b) funds for checks which have not been paid, (c) checks -

| {(and the funds represented thereby) which were not mailed or delivered bécause of the

~ absence of a proper address with which to mail or deliver such property, and (d) interest
~on cash constituting Unclaimed Property.

v - 1.90 "Unimpaired"” means that the Class is treated under the Plan in

1 accordance with section 1124(1) of the Code. |

i : 1.91 “Unsecured Claim” means a Claim that is not secured by any Lien on

|! Property of the Debtor or Property of the Estate.

: 1.92 “Warehouseman Agreements” means the agreements (including
exhibits thereto) between the Debtor and Millard and the Debtor and AmeriCold,
respectively, approved by the Court in the Case pursuant to orders entered on November

' 16, 2005, and attached as Exhibits 15 and 16 to the Disclosure Statement, ang the

© [DSKWPLD503732 1 1/26/06 (12 20 PMi} -12-
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"Acknowledgement of Secuﬁty Interest and Waiver of Liens (Warehouse)” agreements

executed by GB and WFBC. as secured lenders, and Miliard and AmeriCoid,

respectively, as providers of warehousing and transportation services to the Debtor, a_nd

1’: consented to by the Debtor, as the owner of goods and inventory.
1 1.83 “Warehouseman Claims"” means the claims of AmeriCold and Millard
against the Debtor refating to warehousing and transportation services provided by
Millard and AmeriCold, respectively, pﬁrsuant to 1he Warehouseman Agreements.
. | 1.94 "WFBC" means Wells Fargo Bank, National Association, acting
through its Wells Fargo Business Credit operating division, the provider of the WFBC DIP
| Credit Facilities to the Debtor and, subject to the satisfaction of the WFBC Exit Financing
'jConditions Precedent, the provider of the WFBC Exit Financing Facilities to the
'Reorganized Debtor. ‘ -

} ~1.95 “*WFBC DIP Credit Facilities” means the WFBC Revolving DIP Credit
Facility and the WFBC Term DIP Credit Facility.
. 1.96 "WFBC Exit Financing Commitment Letter” means the agfeement
;between the Debtor and WFBC entered in connection with the closing of ihe WFBC DIP
Credil Facilities setting forth the terms and conditions of the WFBC Exit Finéncing Credit
, Facilities. The WFBC Exit Financing Commitment Letter is attached as Exhibit 4 to the
' Disclosure Statemenl: ' ' .
\ 1.97 “WFBC Exit Financing Conditions Precedent” are as follows:
) | 1971 The simuitaneous closing of the GB Exit Credit
Facility to refinance the GB DIP Term Loan, which exil financing shall be on terms
acceptable to WFBC in its reasonable discretion;

_ ‘1.9?.2 Satisfaction of each of the terms and conditions set
forth in the WFBC Exit Financing Commitment Letter;

1.97.3  Filing of a UCC-1 financing statement on behalf of

‘ WFBC at the office of the Delaware Secretary of State in connection with the

Reorganized Debtor’s reincorporation in the State of Delaware;

IDSK\PLDVSD3732 1 172606 {12 20 FM;] -13-
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SulmeyerKupetz & Pro’essional Corporation

1 1.97.4  The Reorganized Debtor shall have minimum
2 ava'ﬂability on the funding date of the WFBC Revolving Exit Credit Facility of
3 $2,000.000 after (i) rolling over the outstanding line of credit balance from the
4 WFBC Revolving DIP Credit Facility, (i) reserving for all applicable availability
5 :] reserves, (iii) réserving for any trade payables that are thirty (30) déys past their
6 : due date in the ordinary course of business, {iv) paying all Court approvéd
7 Administrative Claims including but not limited to any accrued and unpaid
8 Administrative Claims or Priority Claims which are to be paid cash on the Effective
9 Date or, if disputed. unliquidated, or contingent, when allowed, and (v) paying all
« 10 Court approved professional fees, |
gg - M 1.97.5 Satisfaction of each of the terms and conditions set
é gg 12 forth in the WFBC Proposal Letter (as amended by the WEBC Exit Financing
E ;2 13 Commitment Letter);
EEX _ :
= gﬁ‘ 14 : 1.987.6 The negotiation, execution, and delivery of definitive
%gé 15 documentation with respect to the WFBC Exit Financing Credit Facilities
c%L 5% 16 g‘ consistent with the WFBC Exit Financing Commitment Letter and the WFBC
é %E? 17 Proposat Letter and otherwise satisfactory to WFBC. in its sole discretion; .
3 18 1.97.7 WFBC's timely receipt, ét least thirty (30) days prior
19 . to the scheduled hearing on the confirmation of the Pian, and review and
20 approval, in WFBC's sole discretion, of balance sheet, income Stalemen’t. and
21 cash flow statement projections for the Reorganized Debtor's operations for the
22 'initial twelve (12) months after the Effective Date of the Plan, prepared on a
23 f' monthly basis and including an availability roll-forward. WFBC will utilize these
24 } projections to establish. in ils discretion, the financial covenants for initial twelve
25 " months of the WFBC Exit Financing Credit Facility;
26 197.8  That there shall not have occurred, in the
27 reasonable opinicn of WFBC, any material adverse change in the business,
28
JDSK\PLDI503732.1 1/26/06 112.20 PM)] - -14-
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1 assets, liabilities (actual or contingent), operations, financial condition or prospects'
2 of the Debtor; and _ |
3 ‘ ' ' 1.97.9  That (i) all_wfilten information, other than Projections
4l (as defined below), which has been or is hereafter made available to WFBC by the.
| 5 Debtor or any of its representatives in connection with the transactions
6 } contemplated hereby (the "Information”} is and will be complete and correct in all
7 ’ }matelial respects and does not and will not contain any untrue statement of a
8 ' material fact or omit {6 state a material fact necessary to make the statements
9 l contained therein not misleading in light of the circumetances in which the
10 ' Information was prqvided and (ii) all financial p,rojections.concerning the Debtor or
2 11 ; the Reorganized Debtor that have been or are hereafter made available to WFBC
g 12 by the Debtor or any of its representatives (the "Projections”) have been prepared
§ 13 -in good faith based upon reasonable assumptions,
E 14 | 1.98 “WFBC Exit Financing Credit Facilities” means the WFBC Revolving

15 f Exit Credit Facility and the WFBC Term Exit Credit Facility to be prdvided by WFBC to

16 the Reorganized Debtor upon the Effective Date of the Plan and subject to satisfaction of

LOS ANGELES, CALIFORNIA 90071-1406

TEL 213626 2311

17 .:the WFBC Exit Financing Conditions Precedent, including execution and delivery of the

SulmeyerKupetz. A Prgfess'c;nal Cerporation
333 SOUTH HOPE STREET. THIRTY-FIFTH FLQOR

18 | Exit Financing Documentation. The terms of the WFBC Exit Credit Facilities shall be
19 -,substan‘llally similar to the WFBC DIP Credit Facilities as modified by the WFBC Exit
20 ‘F inancing Commitment Letter.

21 i 1.99 “WFBC Proposal Letter” means the proposal letter dated August 10,
22 ! 12005, with respect to the WFBC DIP Credit Facilities and the WFBC Exit Financing Credit

23 ! Facitities, attached as Exhibit 2 to the Disclosure Statement.

24 ' 1.100 "WFBC Revolving DIP Credit Facility” means the secured revoiving

i

25 cred:t facility extended to the Debtor by WFBC and approved by the Courl in the Case

l
26 ' pursuam to a Final Order entered on November 16, 2005.
- 27 | 1.101 "WFBC Revolvmg Exit Credit Facility” means the secured revolving

28 credit facility o be provided by WFBC to the Reorganized Debtor upon the Effective Date

[DSK\PLD503732 1 1/26/06 {12:20 PM)] -15-
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S A
of the Plan and subject to the satisfaction of the WFBC Exit Financing Conditions
Precedent, including execution and delivery of the Exit Financing Documentation. The
terms of the WFBC Revolving Exil Credit Facility shail be sUbstantially similar to the
WFBC Revolving DIP Credit Facility as modified by the WFBC Exit Financing
Commitment Letter. _

1.102 "WFBC Term DIP Credit Facility” means the éecured term foan
extended to the Debtor by WFBC and approved by the Court in the Case approved by
ithe Court pursuant to a Final Order entered on November 1'6, 2005.

1.103 "WFBC Term Exit Credit Facility” means the secured term loan to be
provided the WFBC {o the Reorganized Debtor upon the Effective Date of the Plan and
subject to the satiéfaction of the WFBC Exit Financing Conditions Precedent, including
execution and delivery of the Exit Financing bocumentation. The terms of the WFBC

Term Exit Credit Facility shalt be substantially similar to the WFBC Term DIP Credit

; Facility as modified by the WFBC Exit Financing Commitment Letter.
| ) .
CONSTRUCTION

17 |

19

2.1 Where not inconsistent or in conflict with the provisions of the Plan,

i the words and phrases used in the Plan shafl have the meanings provided in the Code or
the Bankruptcy Rules. |

2.2 Section captions used in the Plan are for convenience only, and shall
not affect the construction of the Plan.

2.3 The first letlers of terms defined in the Plan are capitalized.

' CERTAIN GENERAL TERMS AND CONDITIONS

i . .

L The following general terms and conditions apply to this Plan:

; 3.1 To the exient any Claim or portion of any Claim cf a Creditor is a
i Disputed Claim, or is otherwise contingent or unliquidated, or has not been allowed by

;E’(he Court, the Disbursing Agent may either reserve and segregate such Distribution

|| IDSKWPLDIB03732 1 1726106 (12 20 PM] -16-
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under the Plan as is'sufﬁcient to provide for each of such Claims under the Plan, ask the

E Court to determine an appropriate reserve, or ask the Court to estimate for purposes of

allowance any contingent or unliquidated Claim which would otherwise delay the
administration of the Case.
3.2 Pursuant to section 1123 of the Code, Section V of the Plan

designates six (6) classes of Claims and Equity Interests. As set forth below,

Administrative Claims, the Claims of WFBC and GB in conneclion with the Post-Petition

Credlt Facilities, Warehouseman Claims under the Warehouseman Agreements

approved by the Court, and Tax Claims of the kind specified in sections 507(a)(1) and
|

10

N
12
13

14
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507(a)(8) of the Code, have not been classified and are exc!uded from the classes set
forlh in Section V of the Plan, in accordance with section 1123(a)(1) of the Code. A
Clalm shall be deemed classified in a part|cular Class only to the extent that the Claim

qualifies within the descnpnon of that Class and shall be deemed classified in'a different

:'l! Class 1o the extent that any remainder of the Claim qualifies within the description of such

16 |

|
|

different Class. A Claim is in a particular Class only to the extent that the Claim is an
Allowed Claim in that Class.. Muttiple proofs of claim filed by a Creditor which qualify for

inclusion within the same Class shall be aggregated and, if allowed, shall constitute a

! single Allowed Claim.

V.
' ' ADMINISTRATIVE EXPENSES AND UNCLASSIFIED CLAIMS

4.1 Administrative Claims in General. Except as otherwise

specifically set forth below. the holders of Allowed Administrative Claims entitled to

xpnomy under section 507{a)(1) of lhe Code, entities entitled to payments under section
546(0) or 553 of the Code. and entities entitled to payment of administrative expenses
pursuant 1o sections 503 and 507{a) of the Code shall receive on account of such

' ‘Allowed Claims or adm\msuatlve expenses cash in.the amount of such Allowed Ciaims or
i
|
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Soae . e’
administrative expenses on or before the Efiective Date of the Plan or as soon thereafter
as is practicable. '

42 Claims of Professionals Employed in the Case or Otherwise

Asserted Under Sections 503(b)(2)-(6) of the Code. Notwithétanding the foregoing,

professionals employed at the expense of the Estate, and entities, if any, entitled to an

| allowance of fees and expenses from the Estate pursuant to sections 503(b)(2) thfough

'|(6) of the Code, shall receive cash in the amount awarded to such professionals and

%entities as soon as practicable after an order is entered by the Court approvi'ng such
award pursuan 1o sections 330 or 503(b)(2) through (6) of the Codé, unless any such
. profeésional or other entity consents prior to Confirmation to other treatment.
‘ ' 4.3  TaxClaims. Holders of Allowed Tax Claims, if any, entitled to
gpriority under section 507(a)(8) of the Code will be paid in full on account of such Claims
Ewithin 30 days following the Effective Daté. Payment of Allowed Tax Claims shall include
. payment of interest at the rate applicable under nonbankruptcy law to such Claims.
44 WEBC. On the Effective Date and subject to satisfaction of
‘the WFBC Exit Financing Cohditions Precedent, including the executio'n and delivery of
the Exit Financing Documentaﬁon. the WFBC DIP Credit Facilities shall be replaced by
the WFBC Exit Financing Credit Facilities. The WFBC Exit Financing Credit Facilities
i shall have‘a Maturity Date of November 22, 2008 The financial terms and obligations of
the WFBC DIP Credit Facilities and WFBC's Liens shall remain in full force and effect
and shall continue unaltered following the Effective Date. except as set forth in the Exit
Financing Documentation cor other agreements between the Debtor and WFBC approved
pursuant to the Confirmation Order.

4.5 GB. On the Effective Date and subject to the satisfaction of
the GB Exit Financing Conditions Precedent. including the execution and delivery of the

Exit Financing Documentation. the GB DIP Term Loan shall be replaced by the GB Exit

Credit Facility. The GB Exit Credit Facility shall have a Maturity Date of November 22,
| ,
12008. The financial terms and obligations of the GB DIP Term Loan and GB's Liens shall

i
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remain in full force and effect and shall continue unaltered following the Effective Date,
except as set forth in the Exit Financing Documentation or other agreements between the

Debtor and GB approved pursuant to the Confirmation Order.

46 Warehouseman Claims. The Warehouseman Claims shall be
treated under the Plan in accordance with the Warehouseman Agreements. The rights
and obligations under the Warehouseman Agreements shall remain in full force and
effect following Confirmaﬁon of the Plan.

V.
DESIGNATION OF CLASSES OF CLAIMS AND INTERESTS

Claims and Equity Interests are classified under the Plan as follows:

1 51  Class 1 (Priority Claims). All Allowed Priority Claims.

52 Class ZLGeneral Unsecured Claims). Allowed General Unsecured

Claims.

53 Class 3 {Convertible Note}. Allowed Claim pursuant to the

ééConvertible Note.
5.4 Class 4 (Preferred Stock). Preferred Stock of the Debtor.

!
|
|
|
]
!

5.6 Class 5 (Common Stock). Common Stock of the Debtor.

5.6  Class 6 (Equity Interest Related Claims). All Equity Interest Related

I Claims.

VI.
CLASS {(NONVOTING) NOT IMPAIRED UNDER THE PLAN

Class 1 is not impaired under the Plan and shall be treated as follows:

6.1 Class 1 (Priority Claims). The holders of Allowed Claims in Clas§ 1

will be paid in full in cash on the Effective Date, or as soon thereafter as is

administratively praclicable. unless otherwise ordered by the Count.

IDSKYPLDAS03732 1 1/26/06 (12 20 PM1] -19-
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Vi

TREATMENT OF (VOTING) CLASSES IMPAIRED UNDER THE PLAN _
Classes 2 (General Unsecured Creditors) and 3 (Convertible Note) are (i) »
Impaired under the Plan, {ii) entitled to vote on the Plan, and (iii) shall be treated in
accordance with the terms stated below. Impaired Classes 2 and 3 will be treated as
fbllows: |

7.1 Class 2 (General Unsecured Credi!ors)t On account of their Allowed

Claims and in full satisfaction thereof, the holders of Allowed General Unsecured Claims
shall receive payment in the full amount of their Allowed Claims, in three (3} instaliments,
() six (6) months (the "Initial Payment”), {ii} twelve (12) months (the “Second Payment"),

and {iii) eighteen (18) months (the "Final Payment") following the Effective Date. The

Initial Payment and the Second Payment shall each be in the amount of twenty five »

‘percent {25%) of the Allowed Claim of the merAnb‘er of Class 2. The Final Payment shall

be in the amount of fifty percent (50%}) of the Allowed Claim of the member of Class 2:
Interest accruing after the Petition Date will not be paid to the members of Class 2.

7.2 Class 3 (Converible Note). On accdum of ils Allowed Claim and in

full satisfaction thereof. the holder of the Convertible Note shall receive, as of the
Effective Date of the Plan, New Equity Interests in the Reorganized Debtor. The New
Equity td be received by the hoider of the Convertible Note shall constitute 100% of the
New Preferred Stock issued under the Plan and 83% of the New Common Stock issued
or reserved for issuance under the Plan. The nature and rights of the New Equity
Interests are governed by the Certificate of Incorporation, Bylaws and Shareholder
Agreement.
VIl _
TREATMENT OF (NONVOTING) CLASS IMPAIRED UNDER THE PLAN

8.1 Class 4 (Preferred Stock). All Preferred Stock in the Debtor shali be

cancelled, annulled and extinguished as of the Effective Dale of the Plan. The holders of

[ {DSKYPLDY503732.1 1726106 (12 20 PM)) -20-
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Preferred Stock in the Debtor shali not receive or retain anything under the Plan on
account of such Equity Interests.

8.2 Class 5 (Common Stock). All Common Stock in the Debtor shall be

cancelled, annulled and extinguished as of the Effective Date of the Plan. The holders of

Common Stock in the Debtor shall not receive or retain anything undes the Plan on

! account of such Equity Interests.

8.3  Class 6 (Equity Interest Related Claims). Each holder of an Equity

i _ ‘
'1 Interest Related Claim shall not receive or retain anything under the Plan on account of

| such Claims.
IX.

ACCEPTANCE OR REJECTION OF THE PLAN

9.1 Impaired Classes of Claims Entitied to Vote. Classes 2 {(General

Unsecured Creditors) and 3 (Converlible Note) are Impaired and shall be entitled to vote
to accept of reject the Plan. ’

9.2 Class Deemed to Accept the Plan. Class 1 is Unimpaired. Pursuant

é;to section 1126(f) of the Code, Class 1 is conclusively presumed to have accepted the
. Plan. The votes of the holders of Claims in Class 1 will therefore not be salicited.

i' 9.3 Classes Deemed to Reject the Plan. Holders of Equity Interests and

Equity Interest Related Claims in Class 4 (Preferred Stock). Class 5 (Cammon Stock)

' and Class 6 {Equity Interesl Related Claims) shall not receive any Distribution or retain'
any property or rights under the Plan on account of their Equity Interests. Pursuant to
section 1126(g) of l'he Code, Claéses 4,5, and 6 are Impaired and are conclusively
presumed to have rejected the Plan. The votes of Equity Interest Holders and the.
holders of Equily Interest Related Claims in Classes 4. 5 a‘nd 6. therefore will not be
solicited.

9.4  Nonconsensual Confirmation (Cramdown). n the event that any

Impaired Class shall fail to accept the Plan in accordance with section 1129(a) of the

Code, the Debtor shall reguest that the Court confirm the Plan in accordance with section
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1129(b) of the Code. With respect to Classes 4, 5 and 8, the Debtor requesis
Cramdown, and the Cramdown requirements are met for Classes 4, 5, and 6 since there
are no holders of jurﬁor interests who receive or retain anything under the Plan.
X.
MEANS FOR IMPLEMENTATION AND EXECUTION OF THE PLAN

10.1  Funding the Plan. As of the Effective Date, the Reorganized Debtor

shall use Exit Financing and operaling revenues to (i) pay in ’full obligations under the
Post-Petition Credit Facilities, {ii) fund its operétions and working capital requirements, -
(iii) pay Allowed Administrative Claims, and (iv) meet other obligations under the Plan.

10.2 Exit Financing. Upon the Effective Date, and provided that the
Debtor has"satisﬁed all of the GB Exit Financing Conditions Precedent and the WFBC
Exit Financing Conditions Precedent, including the execution and delivery of the Exit
Financing Documentation. the Post-Petition Credit Facilities shall be paid in fill with the
proceeds of the Exit Financing.l The Exit Finanﬁing shall have a Maturity Date of
November 22, 2008. Otherwise, the Liens of WFBC and GB and the {inancial terms and
obligations of the WFBC DIP Credit Facilities and the GB DIP Tefm Loan shall remain in
full force and éffécf and shall continue unaltered in connection with the Exit Financing
following the Effective Date, except as set forth in the Exit Fi‘nancin'g Documentation or
other agreements between the Debtor and the Seéured Lenderé approved pursuant 1o
the Confirmation Order,

10.3 Canceliation of Equily Interests. As of the Confirmation Date, the

Equity Interests (Preferred Stock and Comman Stock) in the Debtor shall be cancelled
and all rights held in connection with the Equity Interests shall be extinguished.

10.4 )ssuance of New Equity interests in the Reorganized Debtor. As of

the Effective Date, the New Preferred Stock and the New Common Stock will be ussued

;l by the Reorganized Debtor. and the Certificate of Incorporation, Bylaws, Shareholder

Agreement, Employment Agreements and Consulting Agreement will become effective.
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10.5 Issvance of New Equity Interests in the Reorganized Debtor to the

Holder of the Convertible Note. As of the Effective Date, in connection with the

implementation of the Plan. the Reorganized Debtor will issue to the holder of the

Convertible Note 100% of the New Preferred Stock issued under the Plan and New

0w N N

Common Stock amounting to 83% of the New Common Stock issued or reserved for
!l issuance under the Plan.

10.6 Management Paymeni and Management Equity Plan.

10.6.1 Conditign of Conti‘nued Employment. To retain and

i‘nce’nlivize Key Mahagement and, as a condition of continued employmenf wifh the
Reorganized Debtor, the members of Key Managvement (i) shall be subject to the
Employment Agreements. which supercede and replace all prior agreements between
them and the Debtor concerning employment, severance rights, retention payments and

related rights and, as of the Effective Date, the Estate and theAReof'ganized Debtor shall

lhave no liability or obligation under any such prior agreements, and (ii) Key Management
{will be entitled to be participate in the Management Equity Plan as set forth below in
'| Section 10.6.3.

10.6.2 Payments. In connection with the implementqtion of the
Management Equity Plan and in accordance with the Employment Agreements, on the
Effective Date, the Reorganized Debtor shall, subiéct to any limitations set forth in‘ the
Exit Financing, pay to each of the following members of Key Ménagement the following |
cash amounts: (1) Scott C. Wallace (the Reorganized Debtor’s President and Chief

Executive Officer) will receive $286.000; and (2) Robert Dixon (the Reorganized Debtor's

Vice President, Sales) will receive $177,000. In addition. and also subject to any

|
! imitations set forth in the Exit Financing with respect to payments to Key Management,
" Robert T. Trebing, Jr.. the Debtor's Chief Financial Officer, shall receive a cash payment

on the Effective Date in the amount of the CFO Payment Calculation.

],; 10.6.3 New Common Stock. In connection with the implementation

~ of the Management Equity Plan and in accordance with the Employment Agreemenits, on
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1 || the Effective Date, the Reorganized Debtor shall provide Key Management with the

2 || following ‘New Common Stock in the Reorganized Debtor: i1) Scott C. Wallace (the

3 || Reorganized Debtor's President and Chief Executive Officer) will receive New Common

4 || Stock amounting to 6.50% of the New Common Stock issued or reserved for issuance

5 under the Plan; (2) Robert Dixon (the Reorganized Debtor’s Vice President, Sales) will

B || receive New Common Stock amounting to 1.75% of the New Common Sfock issued or
7 iireserved for issuance under the Plan; (3} Melanie Flaherty (the Reorganized Debtor's

~ 8 || Director of Marketing) will receive New Common Stock amounting 1o 1.00% of the New

9 || Common Stock issued or reserved for issuance under the Pl'an; (4) Richard D.'Werblin

10 |{ (the Reorganized Debtor's Director of Finance) will receive 1.00% of the New Common

41 (I Stock issued or reserved for issuance under the Plan; and (5) David W. Samuelson (the

12 || Reorganized Debtor's Director of Operations) will receive 1.00% of the New Common

13 || Stock issued or reserved for issuance under the Plan. In addition, the Reorganized

14

» FAX 213 6294520

Debtor will reserve New Common Stock, as of the Effective Date, for issuance following

15 :|the Effective Date, to other potential future, additional members of Key Management

16 || under the Management Equity Plan, who may be retained on behalf of the Reorganized

LOS ANGELES. CALIFORNIA 90071.1406

TEL 213626 2311

17 | Debtor prior to or following the Effective Date, amounting to 3.75% of the New Common

SulmeyerKupelz, A Professional Corporaticn
333 SOUTH HOPE STREET, THIRTY-FIFTH FLOOR

18 || Stock issued or reserved for issuance under the Plan. All New Common Stock issued to
19 || members of Key Management is subject to the terms and conditions of the New
20 || Corporate Documents, including the Shareholder Agreement.

21 10.7 New Corporate Documents. Upon the Effective Date, the New

22 |! Corporate Documents shall be deemed adopted by the Reorganized Debtor's Board of
23 1| Directors and shall have full force .and effect following the Effective Dafe. As of the

24 || Effective Date, the Reorganized Debtor shall be Reincorporated under the laws of the
25 || State of Delaware and shall have the corporate name Wholesome & Hearty Foods

26 || Company. Uopon the Effective Date. the Certificate ‘of Incorporation shall, among other

27 {|things, prohibit the issuance of nonvoling equity securities and provide for the distribution

28 | of voting power between the New Common Stock and the New Preferred Stock. The
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terms of the Certificate of Incbrporaiion shall include, without limitation, that the holders of
shares of New Preferred Stock shall vote as a separate class on‘any and all matters that
(1) relate to the issuance of any shares of preferred stock, which preferred stock rhay

provide for quuidétion preferences or ather rights pari passu or senior to the rights of

holders of New Preferred Stock, or (2) might otherwise adversely affect the rights of the

" holders of the New Preferred Stock, as a class.

10.8 Consulting Agreement with and Equity Grant to Chairman of

Reorganized Debtor. As of the Effective Date, the Consulting Agreement between

the Reorganized Debtor and Robert E. Fowler, Hl, shall become effective. Under the
Consulting Agreement, Mr. Fowler shall provide financial advisory services to the

Reorganized Debtor. Pursuant to the Consulting Agreement, commencing on the

'Effective Date, a $20.000 per month consulting fee shall be payable to Mr. Fowler by the
Reorganized Debtor subject to any Iimitalions on such payment(s) under the Exit
_Financing. The Consulting Agreement is included in the Appendix of New Corporate
Documents filed with the Court in connection with the Plan. Additionally, Mr. Fowler will
receive New Common Stock as of the Effective Date amounting to 2.00% of the New

Common Stock issued or reserved for issuance under the Plan.

10.8 Disbursements. The Reorganized Debtor shall act as Disbursing
i ) ‘
: Agent and shall make all Distributions in accordance with the Plan. If any payment or act

under the Plan is required 1o be made or performed on a date that is not a Business Day,

!then the making of such payment or the performance of such act may be completed on

“;the next succeeding Business Day. but shall be deemed to have been completed as of

‘the required date.

10.10 Reserve for Disputed Claims.

I
E 10.10.1  On and after the Effective Date, as of the date that a

: Distribution is otherwise to have been made under the Plan to the holder of a Disputed

I Ctlaim (if such Claim constituted an Allowed Claim), such Distribution(s) shall not be
i

;Edistributed but shall be heid and reserved by the Reorganized Debtor in a single

!
i
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segregated account (the "Disputed Claims Reserve”) for the benefit of the ho(der_(s) of the
Disputed Claim(s) entilled thereto under the Plan. Except to the extent that the Court
shall have estimated under section 502(c) of the Code or otherwise determined that a
good and sufficient reserve for Disputed Claims is less than the full amount thereof, there
will be deposited into the Disputed Claims Reserve an amount of cash which would have
been distributed on account of all Disputed Claims if aili Disputed Claims were allowed in
the full amount claimed by the holders thereof.

| 10.10.2 At such time as a Disputed Cltaim becomes an AIIoWed
Claim, the Distribution which would have been disbursed had the Disputed Claim been
an Ailowed_ Ciaim at the time of any prior Distribution(s) under thé Plan shali be released
from the Disputed Claims Reserve and delivered to the Disbursing Agent for deiivefy to
the holder of such Allowed Claim within thirty (30) days. At such time as all Disputed
Claims have been finally de.termined, the balance of the cash not theretofore distributed
shall be returned to the Reorganized Debtor.

10.11 Unclaimed Distributions.

10.11.1 The Reorganized Debtor shall deposit any Unclaimed
EPropeny in an Unclaimed Prc;perty Reserve to be held in trust for the benefit of the
holders of Allowed Claims entitled thereto under the terms of the Plan. For a period of

1180 days following the date of distribution. Unclaimed Property, including any principal,

]
'linterest and dividends, in cash or in kind, as may have been paid on account of any such

i

;i! Unclaimed Property shall be held in the Unclaimed Property Reserve soie\y for the

.ibeneﬁt of the holders of Allowed Claims which have failed to claim such property. Until

' the expiration of 180 days following the distribution date, Unclaimed Property due to the
holder of an Allowed Claim shall be released from the Unclaimed Property Reserve and
delivered to such holder upon presentation of proper proof by such holder of its

. entitlement thereto.

I

il 10.11.2  Atthe end of 180 days following the distribution date, the

holders of Allowed Claims theretofore entitied to Unctaimed Property shall cease to be
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~ 4 ~r
entitled thereto, and the Unclaimed Property shall then become property of the
Reorganized Debtor, unless the amount of the Unclaimed Properly Reserve equals or
exceeds $100,000 in which case the Unclaimed Property will be distributed pro rata to
the holders of Allowed Claims except for the holders of Allowed Claims which had failed
to claim such property.

10.12 Revesting of Property of Estate. On the Confirmation Date, the

Debtor shall be revested with all property that was formerly Property of the Estate
(including, without limitation, all claims and rights against third parties belonging to the
Debtor or the Estate) free and clear of all Liens, Claims and interests, except for any and
all security interests and Liens granted to WFBC and GB pursuant to the DIP Financing
Order and any other permitted Liens under the Post-Petition Credit Facilities, and except
for obligations arising uhder and specifically set forth in the Plan.

10.13 Post-Confirmation Operations. Following the Confirmation Date, the

Reorganized Debtor may operate and engage in its business free of any restrictions of
the Code, the Bankrupticy Rules, the Court, or the Office of the United States Truslee,
except if and as specifically set forth in the Plan.

10.14 Execution and Delivéry of Documents. The Debtor and the

Reorganized Debtor (acting with the approval of the Reorganized Debtor's Board of
Directbrs) are authorized to execute and deliver documents and instruments as are
necessary or appropriate to promote and implement Consummation of the Plan or to
carry out the purposes of the Plan.

10.15 Objections to Claims. Following the Confirmation Date, only the

Debtor or the Reorganized Debtor may object to the allowance of any Claim against the
Debtor. Any objection to a Claim shall be filed on or before ninety (80) days after the
Effective Date. This time period can be extended by the Court upon request of the

Debtor or the Reorganized Debtor.

10.16 Deadline For Filing Claims. The last day for filing proofs of claim

against the Debtor is February 16. 2005, the Bar Date fixed by the Court prior to
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Confirmation of the Plan, except for Administrative Claims and certain claims relating to

rejected leases and except as otherwise set forth in the Court's Bar Date" order entered in

the Case on November 22, 2005.

10.17 Deadline for Filing Certain Administrative Claims. The deadline for

It filing Administrative Claims asserted pursuant to section 503(b) of the Code, other than

|| Claims for compensation and reimbursement of expenses of professional persons

employed pursuant to Court order in the Case, shall be thirty (30) days following the
Confirmation Date. If said date falls on a weekend or holiday, the deadline shall be the

last Business Day prior thereto.

10.18 Retention and Enforcement of Claims. Pursuant to section

i 1123(b)(3) of the Code. the Reorganized Debtor may maintain and enforce any claims or
;rights against third parties held by the Debtor or the Estate, except that any claims under
Sections 547 or 548 of the Code shall be waived and released as of the Effective Date.

10.19 1146(c) Exemption. Pursuant to section 1146(c) of the Code, any

transiers from the Deblor or the Reorganized Debtor to any other Person pursuant to the

Plan, or the issuance, transfer or exchange of a security under the Plan, or the execution,
delivery or recording of an instrument of transfer under the Plan, shall not be subject 10
any law imposing a stamp tax, recording tax, transfer tax, or similar tax.

10.20 Exemption From Securities Laws. The Debtor's issuance of

securities representing New Equity Interests pursuant to the Plan will not be subject to
any federal, state, or local securities law.

10.20.1 Exemption Undes Section 1145 of the Code With Respect

o New Equity Interests Issued to Annex Holdings. The issuance of securities pursuant to

the Plan to Annex Holdings will not be subject to any federal, staie,' or local securities law
in accordance with and reliance upon Section 1145(a) of the Code because the issuance
of New Equity Interests 1o Annex Holdings s made pursuant to the Plan in exchange.for

- Annex Holdings' Claim against the Debtor, and Annex Holdings is not an “underwriter”

| within the meaning as set forth under Section 1145(b) of the Code.

|[DSKWPLDS03732.1 1/26:06 (12 20 PMi) : -28-

37




« FAX 213 629 4520

LOS ANGELES. CALIFORNIA 30071-1406
TEL 213626 2311

SulmeyerKupetz. A Professional Co’poration
333 SOUTH HOPE STREET, THIRTY-FIFTH FLOOR

10
1"
12
13

14

"~ 15

16

17
18
19
20
21
22

23

24

25
26

27

28 |

e ‘e’

10.20.2 Private Offering Exemptions Under Securities Act with

Respect to New Equity Interests Issued in Connection with Management Equity Plan.

The issuance of securities pursuant to the Plan comprising New Equity interests to Key

Management in connection with the Management Equity Plan, as well as the issuance of

- New Common Stock to Robert E. FoW!e'r, I, under the Plan, will not be subject 1o any

i federal, state or local securities law in reliance upon application of the applicable

exemption from registration under Regulation D under the Securities Act (Rules 504
through 506 to the Securities Act).
10.21 Court and United States Trustee Fees. Prior to the Effective Date,

all fees due from.the Debtor to the Clerk of the Court and all fees due from the Deblor to

the United States Trustee shall be paid in full.

‘ 10.22 Withholding and Reporting Requirements. In connection with the

éPIan énd all instruments issued in connection therewith and with respectto all

I Distributions pursuant to the Plan, the Reorganized Debtor shall comply with all
Ewithholding and reporting requirements imposed by any federal, slate, local or foreign

: taxing authority. Payment amounts set forth in the Plan are gross amounts which shall
be subject to withholding for federal, slate and local taxes and usual and custdmary
payroll deductions (if applicable).

10.23 Implementation Reports and Closing Case. One hundred twenty

(120) days .fol!owing the Confirmation Date, the Reorganized Debtor shall file an
implementation repc;rt with the Clerk of the Court setting forth the status of
implementation of the Plan. The inifial report shall be served on the United States
trustee, the Debtor’s 20 largest unsecured creditors, WFBC, GB, Millard, AmeriCold, and
any other parties who have requested special notice. Further reports shall be filed every
120 days thereafter through the clo'sing of the Case andvserved on the same entities,
unless otherwise ordered by the Court. Upon Substantial Consummation of the Plan or

as soon thereafter as all matters in the Case have been resolved, the Rearganized
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Debtor will file a motion with the Clerk of the Court requesting the entry of a final decree
closing the Case.
Xl ‘
EXECUTORY CONTRACTS AND UNEXPIRED LEASES

Executory contracts and unexpired leases that are not otherwise assumed

i| or rejected pursuant to a motion filed with the Courl prior to the Confirmation Date, shall

be assumed pursuan! to the Plan as of the Effective Date and the Cure Amount with
respect to such executery contracts and unexpired leases shall be paid by the
Reorganized Debtor as soon as practicable following the Effective Date.
Xl |
POST-CONFIRMATION EMPLOYMENT AND
COMPENSATION OF PROFESSIONALS

After the Confirmation Date, the Debtor an_d the Reofganized Debtor may
employ, without notice, hearing or order of the Count, such attorneys, accountants and
other professionals as it may desire 1o render services on such terms as it deems
reasonable. With respect to services rendered by professional persons employed by the

Debtor or the Reorganized Debtor after the Confirmation Date, the Reorganized Debtor

: shall be authorized to pay for such services, refated costs and expenses without notice,

'hearing or order of the Court; provided however, that with respect to fees, costs and

expenses of such professional persons for services rendered after the Confirmation Date
in or in connection with the Case, or in connection with the Plan and incident to the Case,
in the event the Reorganized Debtor disputes the reasonableness of any such fees, costs
or expenses, the Reorganized Debtor shall pay such professional person only the

undisputed amount, if any. and the Reorganized Debtor or the professional may file an

' application with the Count to determine the reasonableness of the fees, costs or

expenses which are in dispute.
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XIH,
DISCHARGE
13.1 Discharge of Debtis. Pursuant to section 1141(d)(1) of the Code,

Confirmation of the Plan will discharge the Debtor from any Debt that arose prior to the.
Confirmation Date, and any Debt of any kind specified in section 502(g), 502(h). or 502(i)
of the Code, whether or not: (1) a proof of Claim based on such Debt is filed or deemed
filed under section 501 of the Code; {2) such Claim is allowed under section 502 of the
Code; or (3) the holder of such Claim accepts the Plan. Notwithstanding the foregoing,
obligations of the Debtor owing to WFBC and GB and obligations of the Debtor pursuant

to the Warehousehan Agreements shall not be discharged by Confirmation of the Plan.

13.2 Judgmenis Obtained on Discharqed Debts are Void. Pursuant to
section 524(a)(1) of the Code, the Debtor's discharge pursuant to Confirmation of the
Plan under section 1141 of the Code, voids any judgments at any time obtained, to the
extent that such judgment is a determination of the personal liabitity of the Debtor with
respect o any Debt di.scharged, whether or not discharge of such Debt is waived.

13.3 Discharge Injunction. Pursuant to section 524 of the Code, the

Debtor's discharge pursuant to the Plan under section 1141 of the Code operates as an
injunction against the commencement orva continuation of an action, the employment of
process, or an act, to collect, recover, or offset any discharged Debt as a personal liability
of the Debtor, whether or not dischérge of such Debt is waived.
Xv,
MODIFICATION OF PLAN

14.1  The Plan may be modified upon motion of the Debtdr or the
Reorganized Debtor. or corrected by the Debtor or the Reorganized Debtor prior to the
Effective Date. without notice and a hearing and without additional disclosure pursuant to
section 1125 of the Code provided that, after notice 1o the United States Trustee, counsel

for the Committee. and all parties who have filed and served a request for special notice
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- v
in the Case, the Court finds that such modification does not materially or adversely affect
any Creditor or any Class of Creditors.
14.2 At any time prior to Consummation, thé Deblor or the Reorganized
Debtor may seek Court authorization to remedy any defect or omission, reconcile any
inconsistencies in the Pfah or in the Confirmation Order, or effect such other changes,
modifications, or amendments as may be necessary to carry out the purposes and intent
of the Plan. |
, XV.
GENERAL PROVISiONS

15.1  Jurisdiction. The Court will retain jurisdiction untii Consummation of
the Plan and the entry of a final decree closing the Case. The Court shall further retain
jurisdiction under the Plan for all purposes consistent with the Plan and the Code, which
purposes include, but are not limited to:-

15.1.1  The classification or allowance of a Claim of any Creditor
and the reexamination of Claims which have been atlowed for purposes of voting and the
determination of such objections as may be filed against Creditors’ Claims.

15.1.2 The determination of all questions and disputes regarding
title to the assets of the Estate, and the determination of all causes of action, -
controversies, disputes or conflicts, including the right 1o participate in any .Distribution
from the Estate, whether or not subject to an action pending as of the Effective Date,
between the Debtor and/or the Reoarganized Debtor and any other party, including, but
not limited to, any right of the Debtor and/or the Reorganized Debtor to recover assets
pursuant to the provisions of the Code.

15.1.3  The correction of any defect, curing of any omission, or the
reconciliation of any inconsistency in the Plan or in the Order of Confirmation, as may be

necessary {o carry out the purposes and intent of the Plan,
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15.1.4  The determination of the allowability, validity and priority of
Claims against the Debtor or the Estate, whether such Claims are asserted before or
after the Confirmation Date. |

15.1.5  The modification or amendment of the Plan after
Confirmation to the extent permitted by and pursuant to the requirements of the
Bankruptcy Rules and the Code.

1516  The enforcement and interpretation of the terms and
provisions of the Plan.

156.1.7 The entry of any order concluding or terminating the Case.

15.1.8  The granting of extensions of any deadlines set herein.

15.1.9  The administration of the Case, and implementation and

‘Consummation of the Plan.

15.2  Interpretation. To the extent that the terms of the Plan are
inconsistent with the terms of any agreement or instrument concerning any Claim or
Equity Interest, or any other matter, the terms of the Plan shall control.

15.3 Binding Effect. Upon Confirmation of the Plan, the Debtor, the
Reorganized Debtor, and all Creditors and. Equity Interest Holders, whether or not the
Claim of such Creditor is Impaired under the Plan and whether or not such Creditor or
Equity Interest Holder has accepled the Plan, shall be bound by the provisions of the
Plan pursuant 1o section 1141(a) of the Code. |

15.4 Qther Documents and Actions. The Debtor and/or the Reorganized .

Debtor, following approval of its board of directors, may execule such other documents

and take such other actions as may be necessary or appropriate to effectuate the

transactions contemplated under this Plan.

15.5 Post-Effective Date Notice. From and after the Effective Date, any
person or entity who desires notice of any pleading or document filed in the Case, or of
any hearing in the Court, or of any matter as to which the Code requires notice to be

provided, shall file a request for post-confirmation notice and shall serve the request on
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1 || bankruptey caunsel tor the Debtor at the address set forth in the upper left cotner of the
Z || cover page of the Plan.

3 15.6 Termination of Committee. As of the Effective Dale, the Commitiee

4 |l shall terminate and shall have no further rights, responsibilities, powers, duties or

5 [{ authority.

6 15.7 Successors and Assigns. The rights, benefits, and obligations of ény
7 || Person named or referred to in the Plan shall be binding oh. and shall inure 1o the benefit
8 1| of, the heirs, executors, administrators, successors, and assigns of such Person.

] 16.8 Applicable Lawl. The Plan is to be governed by and construed under

10 || the Code and the laws of the State of California as they may be applicable.

)4
s , :
Bhe, M 15.9 Implementation Orders. At any lime, the Court may make such
cx iy
gL % 12 | orders or give such direction as may be appropriate under section 1142 of the Code.
2788 - ' ‘
o E =& 13 _ : ' :
EEER DATED:_ /- 26, 2006 GARDENBURGER, INC.
2y % 14 v -7 i Deblor in Possession
T
HGOR 18 By://x C. Mi@-’“
Surirg _-Bcott Wallace,
TEH 16 President, CEO and
ZEE" ' : Chairman of the Board
£52@ 17 ||PRESENTED BY:
25—
¥ ey

18 || SulmeyetRup '
A Profe, on

" ol
By:

20 David S. Kupetz ()
Bankruptey Counsel for Gardenburger, Inc.
21 [| Debtor in Possession

22

23
24
25
26
27

28
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NOTE TO USERS OF THIS FORM:
Physically sttawsehis form as the fast page of the proposed Cpem} or Judgment.
Do not file this form as the separate document.

Clnre ’ . CHAPTER 11
~ GARDENBURGER, INC., an Oregon corporation, dba GARDENBURGER
" AUTHENTIC FOODS COMPANY

l ) ' ) Debtor. | CASE NUMBER SA 05-19538-48

NOTICE OF ENTRY OF JUDGMENT OR ORDER
AND CERTIFICATE OF MAILING

TO ALL PARTIES IN INTEREST ON THE ATTACHED SERVICE LIST:

1. You are hereby notified, pursuant to local Bankruptcy Rule 9021- 1(a)(1) E), that a judgment or order entitled
(specify).

ORDER CONFIRMING DEBTOR'S PLAN OF REORGANIZATION

was entered on (specify date): MAR 1 5 2006

2. | hereby certnfy that | mailed a copy of this notice and a true copy of the order or judgment tc the persons and

entities on the attached service list on (specify dats):
MAR 15 2006

Dated: JON D. CERETTO

MAR 15 'ZD“S - Clerk of the Bankruptcy Coqn

Rei 598 This form i3 cptional. It has been approved for use by Ihe United Stales Bankruptey Court for the Central District of California : F 9021 '1 . 1
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NOTICE OF ENTRY - SERVICE LIST
GARDENBURGER, INC.,
CASE NO. SA 05-19539-J8

Office of the United StatesTrustee
411 West Fourth Street, Ste. 9041
Santa Ana, CA 92701

Marc Winthrop, Esq.

Winthrop & Couchot

660 Newport Center Drive | ‘
Newport Beach, California. 92660-5946

David S. Kupetz, Esq.
SulmeyerKupetz

333 So. Hope St., Ste. 3500
Los Angeles, CA 90071

[OSKIGEN\504775.1 3/10/06 (11:14 AM)]




